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PREFACE 


The fact that the Senate may soon be asked to come to a decision 
upon the question of the adherence of the United States to 
one of the most important of existing world organizations, the 
Permanent Court of International Justice, makes the following 
document of especial interest. 

An overwhelming body of public opinion supports the adherence 
of the United States to the Court. Thirteen hundred delegates 
from all parts of the country, and representing in many cases 
large national groups, attended a meeting held at Philadelphia on 
December 11, 1931, under the joint auspices of the American Foun- 
dation and the Philadelphia World Court Committee, to express 
publicly their advocacy of American participation in the Court. A 
letter from Elihu Root expressing his sympathy with the object 
of the meeting, which was read to the delegates by John W. Davis, 
who presided, stated the case of the United States and the 
Court most aptly in the following sentence: “If we really care about 
reducing the danger of war, this cautious experiment in coopera- 
tion, terminable at will, seems as little as we can do.” 

Two articles make up the present issue of /nternational Concilia- 
tion. The first is an address delivered by Raymond B. Fosdick at 
an Armistice Day mass meeting held at Princeton University, 
November II, 1931, in support of the adherence of the United 
States to the World Court. The second article contains a brilliant 
analysis, by John W. Davis, a trustee of the Carnegie Endowment, 
of the advisory opinion handed down by the Permanent Court of 
International Justice in the case of the proposed Austro-German 
customs union. Both articles merit, and will fully reward, careful 
study. 

NicHOLAS Murray BuTLer 
New York, January 8, 1932. 
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A WAY OF ESCAPE FROM WAR 


An Address Delivered at an Armistice Day Meeting 
at Princeton University, November 11, 10931! 


By Raymonp B. Fospicx 


We have been living through an amazing two years. Up until 
1929 we here in the United States thought we had successfully 
isolated ourselves from the consequences of any industrial or 
economic mishap occurring in the rest of the world. We thought 
we had found a magic formula which would guarantee perpetual 
prosperity to America. We thought we could maintain our solvency 
and live in an international almshouse. We had drawn a fiery 
circle around the United States, and inside that circle we proposed 
to live a charmed and uncontaminated life. 

But the Great Awakening has come. Now we know that around 
the world prosperity and depression keep the same rhythm and 
rise and fall together like the ebb and flow of the sea. We know 
that there are no good times that can be confined to one country 
and no bad times that can be permanently isolated. The law of 
cause and effect has been extended to operate over the entire 
planet and nothing of good or ill can happen in any corner of the 
world that will not ultimately have its repercussions here. 

This of course is not a new phenomenon. Ever since 1776 when 
a man by the name of Wilkinson discovered a cylinder that made 
Watt’s new steam engine really run, we have been adding to the 
propinquity of human life and building a situation in which time 
and space are compressed within a small compass and men are 
jammed ruthlessly together in a narrow world. 

Take for example the panic of 1907. We used to say that it 
started with the failure of the Knickerbocker Trust Company in 
New York City. Now we know that it started in Japan. It spread 
by imperceptible degrees across the United States; it landed like a 
thunderbolt in Wall Street; and before it was through it had 
affected the caravan trade across the Sahara Desert. 

Or take the depression of 1921. Here was an economic mal- 
adjustment which began in Central Europe, affecting the purchasing 
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power of millions of people. But it could not be confined to that 
area. Because Europe could not buy, we could not sell, and there 
were hard times in this country because there were hard times 
in Europe. We discovered in 1921 that hunger spreads like a pesti- 
lence and that destitution in Germany means destitution here. 

But we do not have to go back to 1921 for an illustration. We 
are at this moment in the midst of a world wide economic depres- 
sion. Everywhere there is unemployment and suffering. Every- 
where there are breadlines. Sixty-five nations are companions in 
depression; they are roped like Alpine climbers crossing a glacier, 


surviving or perishing together. 


Armistice Day and Peace 


On Armistice Day we naturally think of war and peace, and in 
this new world which our machines have tied together with 
thousands of crisscrossing threads, the problem of war and peace 
is completely altered. Today we are faced with the necessity of 
catching up with the physical and economic facts of our new inter- 
nationalism. What we are trying to do, therefore, is to create a 
sense of collective responsibility for peace. We are trying through 
different types of cooperative machinery to match an industrial 
life that is organized today on a collective basis. 

The difficulty with our problem is that some of us are still liv- 
ing in the eighteenth century. Recently Senator William E. Borah 
made an address on the new William E. Borah Foundation estab- 
lished in connection with the University of Idaho. And I should 
like to say in passing that I have for Senator Borah great personal 
liking and deep respect. He is an honest but a mistaken man. In 
the course of that address Senator Borah made the following 


statement: 


There are some things in this world more to be desired 
than peace, and one of them is the unembarrassed and un- 
hampered and untrammeled political independence of this 
republic—the right and power to determine in every- crisis, 
when that crisis comes, untrammeled by any previous com- 
mitments, the course which it is best for the people of this 
nation to pursue. If peace cannot be had without our surren- 
dering that freedom of action, then I am not for peace. 
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Now I submit that there is a genuine ring to that statement, 
but it is a ring to which we have been accustomed these many years 
on Fourth of July. If you were to change a word or two in that 
paragraph, I doubt if you could really tell whether it was the 
ex-Kaiser addressing his troops, or Clemenceau in a fiery moment, 
or General Harbord speaking to the American Legion, or General 
Smedley Butler talking to the Marines. 

With your permission may I read the paragraph again, altering 
merely a word? 

There are some things in this world more to be desired 
than peace, and one of them is the unembarrassed and un- 
hampered and untrammeled political independence of this 
State of Idaho—the right and power to determine in every 
crisis, when that crisis comes, untrammeled by any previous 
commitments, the course which it is best for the people 
of this State to pursue. If peace cannot be had without our 
surrendering that freedom of action, then we of Jdaho ar~ not 
for peace. 


If Senator Borah had been alive in 1787 when the United States 
Constitution was under debate, that is precisely what he would 
have said. And there were plenty of people in that generation who 
gave expression to that exact sentiment. They did not see the 
necessity of moving out into a larger loyalty. They hugged to 
themselves the little loyalties to which they were accustomed. 
Always in every age there are those whose chief preoccupation is 
to guard the past. Always there are those who put the seal of 
sanctity on the social or economic arrangement with which they 
are familiar. 

May I read Senator Borah’s statement once again? 


There are some things in this world more to be desired 
than peace, and one of them is the unembarrassed and un- 
hampered and untrammeled political independence of this 
Japanese Empire—the right and power to determine in every 
crisis, when that crisis comes, untrammeled by any previous 
commitments, the course which it is best for the people of 
this Empire to pursue. If peace cannot be had without our 
surrendering that freedom of action, then we Japanese are not 
for peace. 


The trouble with Senator Borah is that his feet are caught in an 
ancient tradition. Part of his brain is living in the eighteenth cen- 
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tury. His narrow conception of nationalism no longer fits the facts. 
Today it has no more relevance than the old doctrine of the 
divine right of kings. 


Senator Borah Abhors War 


Senator Borah says that he abhors war. But there is one kind 
of war he does not abhor, and that is war waged to maintain the 
right of this country to pursue its own course under any and all 
circumstances. 

‘he difficulty with Senator Borah is that he does not under- 
stand the nature of modern war. For war, like everything else, has 
been completely altered by our machines and our new industrial 
setting. War today comes as an explosion in the midst of delicately 
adjusted mechanism. It blows to pieces the intricately woven com- 
mercial and financial structure which constitutes the basis of our 
machine civilization. Consequently, under modern conditions, there 
is no such thing as any nation really winning a war. Every- 
body is defeated. Both sides—all sides—go down in one common 
cataclysm of ruin. 

3ut what about the last war that came to its end thirteen years 
ago today? Surely there were victorious nations in that struggle. 
There was Great Britain for example—Great Britain under the 
brilliant military leadership of Haig; Great Britain led by Lloyd 
George and backed through four heroic years by a united loyalty 
such as the world has seldom seen. Surely Great Britain came out 
of the war a victorious country. 

But look at Great Britain at the present moment—teetering on 
the edge of fiscal collapse, staggering under a weight of taxation 
that would break the back of the average nation—Great Britain 
with her permanent army of unemployed, and with her position as 
an empire irretrievably impaired. Ask the average Englishman if 
you care to what the fruits of that victory were. England came 
out of the war a defeated nation. 

Well, surely America won the war. There was Pershing and all 
the brilliant effort of the American Expeditionary Force in France, 
supported by the self-sacrifice of one hundred and twenty million 
people here in the United States. There was that Armistice Day 
of thirteen years ago—those returning Divisions—those parades! 
Yes indeed, we won the war. 
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But tell me, do we look, at the present moment, as if we had 
recently won a war? Here is an army of unemployed far greater 
than Pershing’s — factories shut — destitution — breadlines — the 
whole country facing a winter that may well appall the stoutest 
heart. There is no way by which we can spell victory for our- 
selves out of that hurricane that ended thirteen years ago. The 
United States came out of that conflict a defeated nation. The old 
order has passed. Never again can any nation win a war. Senator 
Borah may make his reservation as to the kind of war that is per- 
missible, but that war will mean defeat not only to the United 
States, but to every other nation that participates. 

I was in London in the month of August 1928 during the days 
that the British air maneuvers were being staged. London was 
being “attacked” by airplanes, and every device that modern mili- 
tary science could suggest was being used to defend the city. A 
week or two later I talked with the British Military Attaché in 
Paris about the results of the maneuvers. What did they prove? 
“They proved,” he said, “that a modern city cannot be defended 
against mass airplane attack.” “And what does that mean in terms 
the next war,” I asked? “It means,” he replied, “that when they 
are attacking London we’ll be attacking Paris. In other words, 
we'll trade Westminster Abbey for the Pantheon and we'll swap the 
National Art Gallery for the Louvre.” This is what happens when 
Senator Borah makes his reservation about the legitimacy of a 
war waged to maintain the right of a country to pursue its own 
course. 

But the story does not end there. When the war ended in 1918 
we thought we had developed a fairly effective type of poison 
gas. In the last thirteen years, however, our laboratories have not 
been idle. Today we have a gas that is infinitely more deadly than 
anything we dreamed of in 1918. They tell us that fifty tons of this 
gas dumped on a city of the size of London would wipe out every 
living thing in thirty minutes. Two hundred planes can carry the 
fifty tons. France at the present moment has two thousand mili- 
tary planes that can be marshalled in an hour’s time at the call of 
the radio. This is what modern war is. This is what will happen 
under Senator Borah’s reservation. 
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A Way of Escape 


In the thirteen years that have elapsed since the Armistice, the 
whole world has been looking for a way of escape. Surely there 
must be some exit from this blind alley into which the human race 
has so unwittingly wandered. Surely the social sciences can make 
a contribution in constructive effort to match the destructive con- 
tributions of the natural sciences. 

The first thing we have thought of is an International Court of 
Justice. If only we could have an institution which would deter- 
mine between nations the same kind of issues that arise between 
the states of our Union, obviously here would be a first step 
forward in our search for a way of escape. Whatever mistakes we 
have made in these thirteen years, at least we have erected such a 
court. It is now in existence. Its judges sit on the bench at The 
Hague precisely as the judges of the United States Supreme Court 
sit on the bench in Washington. It is the fulfillment of an Ameri- 
can ideal. At The Hague Conference in 1899 it was the American 
delegation that urged the creation of such a court. Again at the 
second Hague Conference in 1907 it was the American representa- 
tives that argued without avail for such an institution. Now we 
have it—built in accordance with American specifications, the re- 
sult of influences which Aunerica herself initiated. 

But oddly enough, America is not yet a member of this Court. 
We have shilly-shallied back and forth from one position to 
another. We have found a dozen objections to it. We have 
adopted it with minute reservations and then have claimed that the 
acceptance of these reservations by the other powers did not meet 
the points we had in mind. Recently a new argument against the 
Court has been discovered. It lies in the decision which the Court 
made—an advisory opinion—on the legality of the proposed cus- 
toms union between Germany and Austria. That decision has been 
widely criticized here in the United States. It was an eight to 
seven decision and the critics claim that this vote in itself discloses 
the fact that the Court is not a court of law; it is a parliament of 
opinion: In a country in which the decisions of our own Supreme 
Court are frequently on a five to four basis, this sounds like a 
strange argument. 

The decision has also been attacked on the grounds that it was 
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based not on legal considerations, but on political considerations. 
Perhaps you have had an opportunity of reading the majority 
opinion. If you have, I am sure you will agree with me that it is 
no more political in character than John Marshall’s decisions on 
the rights of American Indians. It is no more political than the 
decision of the Supreme Court on the Fugitive Slave Law. It is 
no more political than the progressive decisions of the Supreme 
Court in the insular cases or in the interstate cases. Doubtless you 
will remember the remark of Mr. Dooley with reference to the 
Supreme Court’s insular decisions of 1901 to the effect that whether 
or not the United States Constitution followed the flag, it cer- 
tainly followed the election returns. 

There is a sense in which any court, if it faces facts realistically, 
must take cognizance of political questions. Indeed Mr. Charles 
Warren, our leading student of the United States Supreme Court, 
claims that that court exercises “essentially political functions.” 
But for a court to be conscious of political questions is quite dif- 
ferent from having politics in the court. And the third argument 
made against this recent decision of the Court of International Jus- 
tice is that it was frankly the result of political maneuvering. It 
was a Latin block against a Nordic block. It represented the efforts 
of France to take advantage of discordant political elements, and 
line up behind the majority opinion the judges favorable to her 
position. 

There seems to me to be little that is valid in this argument. It is 
interesting to note that the Chinese and Japanese judges voted on 
the same side of the case. The tension between France and Italy at 
this moment is particularly acute, and yet the French judge and 
the Italian judge sustained the same opinion. At a time when 
France and Belgium have completed an accord that has drawn the 
two countries intimately together, the French judge voted on one 
side and the Belgian judge voted on the other. If this decision was 
the result of political maneuvering, it was a strange and inept 
kind of maneuvering. I am not arguing that we ought to agree with 
the decision. There are not a few decisions of the United States 
Supreme Court with which we disagree. My argument is that te 
use this decision as a further excuse for staying out of the World 
Court represents a kind of intellectual dishonesty from which we, 
as a great nation, should pray to be delivered. 
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Comments of the Objectors 


The struggle for new social machinery is always difficult to win. 
Let me read to you the comments of some of the objectors: 


“We resist every idea of having our suits decided by 
foreigners.” 
Probably you think that is Mr. Hearst talking in the New York 
American. You are mistaken. It was Judge Todd of Kentucky in 
1802 and he was speaking of the United States Supreme Court. 


“This court has no more right to meddle with our ques- 
tions than has the court of King’s Bench in London.” 


Perhaps you imagine that is an excerpt from an editorial in the 
New York Evening Sun. You are wrong. It came from a paper 
called the United States Telegraph which was published in 1831, 
and again the comment related to the United States Supreme Court. 


“We know and feel our strength and we will not have 
our rights destroyed by an alien court.” 


Doubtless you think this is from the Saturday Evening Post. 
You are mistaken. It is from the Boston Gazette in 1808 and once 
more it related to the United States Supreme Court. 

Civilization is the process of moving from one set of loyalties to 
another. As we grow, the loyalties become larger and wider. 
If we are going to live in the twentieth century, we cannot keep 
our feet in the eighteenth century. 


The Court Is Not Enough 


There are many here in the United States who think of the 
Court of International Justice as an end in itself. If only the 
United States could join the Court, that is all that would be re- 
quired. No further machinery would be necessary. The Court 
could handle all the difficulties that in the future might arise 
between nations. 


The difficulty with this point of view is that it overlooks the 
essential limitations of any court of justice. A court is confined in 
its work to the decision of justiciable cases, and many of the 
frictions that embarrass the relations of nations are not justiciable 
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in character. If you were to make a list of the wars of the 
eighteenth and nineteenth centuries and analyze them as to their 
causes, I think you would find but few that were really justiciable 
in nature. There were but few that could have been brought before 
a Court of International Justice, even had such a court been in 
existence. 

While, therefore, we need a court—and I would say that it is 
the first step forward in our search for a way of escape—a court 
is not enough. We are driven irresistibly to the conclusion that 
some method must be provided by which the nations of the 
world can meet together around a table to discuss problems and 
difficulties that are not justiciable in character. 

Let us use as an illustration the problem of health and disease. 
A hundred years ago, health, I suppose, was largely a matter of 
individual concern. If a man had smallpox, that was his own hard 
luck. At best, it was a matter of family concern. But as men began 
to assemble together in communities, there developed the idea of 
health as a community concern, and out of that came the concep- 
tion of health as a state concern. Only within comparatively recent 
years has there developed the idea of health as a national respon- 
sibility; only within comparatively recent years have we had such 
an organization as the United States Public Health Service. 

In our time, however, health has become a matter of interna- 
tional concern. Take, for example, the influenza epidemic that 
devastated the American continent in 1918. Where did it come 
from? As far as we know, it started in the German prison camps. 
From Germany it came over into Spain. From Spain it crept up 
into France, growing in virulence as it came. It jumped across the 
English Channel to Great Britain. It swept across the Atlantic 
Ocean; it burned its way across this continent, and down into 
South America; it jumped the Pacific Ocean to Asia. It laid waste 
the entire continent of Asia; and in the end it was down in the 
South Sea Islands and up among the Eskimos in Alaska. It had 
taken a toll of victims three times the number of those killed and 
wounded in the four years of the war, from 1914 to 1918. All of 
a sudden, the members of the human race, regardless of whether 
they were Englishmen, or Uruguayans, or Siamese, or Chinese, or 
Brazilians, found themselves confronted with a common enemy 
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that could be fought only as common plans and measures were 
marshalled against it. 

Take for example, the disease called infantile paralysis. We 
have just had an epidemic here in the United States and thousands 
of parents will not soon forget the terror of the visitation of 1915. 
Where did that 1915 epidemic come from? Apparently it came 
over on an Italian ship. The ship docked in Brooklyn, and the 
disease crept through the borough almost before the health authori- 
ties knew it was there. It jumped Long Island Sound to Connecti- 
cut; it backed down the Hudson River Valley to New York; then 
up the Hudson River Valley to Canada; west across Canada to the 
Pacific Ocean; and across the Pacific Ocean to China. And it 
left behind it broken bodies and ruined homes. 

Whatever you may think about the new experiment at Geneva, 
which is called the League of Nations, this one thing it has done: 
it has established a Health Section, and this Section in ten years 
has developed into one of the important cogs of the new interna- 
tional machinery. There you have the best brains that fifty-five 
nations can bring together—epidemiologists, immunologists, bac- 
teriologists, and other specialists chosen without regard to national 
boundary lines. These men are devoting themselves to a cooper- 
ative fight against the international spread of disease. In 1921, 
typhus began to creep out of Russia into eastern Poland. It was not 
a matter that concerned Poland alone, or Germany alone, or Nor- 
way and Sweden alone. It concerned the family of nations, living 
together in the same world. And because it was a matter of 
common concern, the League’s Health Section took it up. They 
threw a sanitary cordon across eastern Poland, and typhus was 
stopped in its tracks. Not a single case seeped through the line. 
And why? Because behind that line you had the brains and re- 
sources, not of one nation, or of three or four nations, but of forty- 
eight nations. 

If I had the space I could tell you of the other cooperative ac- 
tivities of the League of Nations, activities which represent the 
attempt to handle problems that overflow geographical boundary 
lines. I could tell you, for example, of the work that the League 
is doing through its Opium Section. I could tell you of what is be- 
ing done in the field of Finance and Communications. I could de- 
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scribe the activities of the Committee on Intellectual Cooperation. 
One has only to walk through the League’s headquarters at Geneva 
to see this new technique in action—a score of committees working 
on a host of problems in which every nation has everything to 
win and nothing to lose. 

This is what is happening at Geneva: fifty-five nations are sit- 
ting around a table. They are learning the practice of teamwork. 
They are learning the habit of common counsel and common action. 
They are learning what it is to play ball together. And the hope 
of the situation lies precisely at this point: that with this habit a 
little more thoroughly understood, with this technique a little more 
completely grasped, perhaps when the next great test comes, and 
another 1914 hurls down its challenge to mankind, there will be a 
better chance for sanity and self-control. 


The Manchurian Situation 


Perhaps you are saying that the great test is before us at the 
present moment. What about Manchuria? Here we have the spec- 
tacle of the League of Nations issuing its feeble orders and Japan 
stubbornly refusing to obey. Indeed from many quarters today 
come gloomy forebodings about the early demise of the League. 
They are saying that this rebuff which the League has experienced 
with relation to Manchuria spells suicide, and that once more the 
world is back at 1914 where it started. 

In looking at this Manchurian incident, we need a sense of 
perspective. Precisely one hundred years ago, in 1831, the Chero- 
kee cases came up before the United States Supreme Court. They 
arose out of a treaty in which the rights of an Indian tribe living 
in the State of Georgia had been guaranteed by the United States 
Government. Those rights were being overridden by the State of 
Georgia and the case was brought before the United State Su- 
preme Court in a writ of error. The State of Georgia absolutely 
defied the Supreme Court. It treated it with studied disdain. It 
hanged an Indian when the Supreme Court decreed he should go 
free. It kept two men in prison when the Supreme Court said they 
should be released. The Georgia Legislature passed a resolution 
“enjoining the Governor and every officer of the State to disregard 
any and every mandate and process that may be served upon 
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them by the United States Supreme Court or by any other court 
representing the Federal jurisdiction.” To cap the climax, Presi- 
dent Jackson made the statement: “Chief Justice Marshall has 
made his decision; now let him come off the Bench and enforce it.” 

Consequently the mandates of the Supreme Court for two years 
were unenforced in the State of Georgia. And how did the 
friends of the Federal Government react to this situation? This is 
what the New York Daily Advertiser said: “The failure and hu- 
miliation of the United States Supreme Court have brought us to 
the abyss.” John Quincy Adams wrote in his diary: “The union is 
in the most imminent danger of dissolution. The ship is about to 
founder.” 

Even John Marshall, that heroic figure, who for nearly thirty 
years had led the fight for the Federal experiment, gave way toa 
moment of despair. He wrote to Mr. Justice Storey a letter in 
which he said: “I yield slowly and reluctantly to the conviction that 
our Constitution cannot last. Our opinions are incompatible with a 
united government even among ourselves. The union has been 
prolonged thus far by miracles. I fear they cannot continue.” 

What they did not understand a century ago—what we do not 
understand just at this moment—is that it takes courage and 
faith and patience to develop any new instrument of social con- 
trol. No new institution ever rides into its own with one hundred 
per cent success. Let us not say that this collective principle which 
the world is trying at the present moment has failed. We have 
scarcely begun to use it. It is an infinitely more difficult experi- 





ment in social engineering than anything which the human race has 
ever attempted. It is bound to meet with setbacks and occasional 
breakdowns, but I believe they will seem to our children as insigni- 
ficant in their final consequences as do the Cherokee cases today, 
a hundred years after the event. 


Collective Machinery Is Indispensable 


The truth is we cannot afford to let the League of Nations fail. 
We would be putting the hands of the clock back to 1914 when 
there was no cooperative machinery of any kind and no established 
technique by which war could honorably be averted. We would be 
retracing our steps to that Armistice Day of thirteen years ago 
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when the world stood for a moment in silence and contemplated 
the havoc it had wrought. If the idea behind this League of 
Nations fails, and if the collective machinery which in the last 
thirteen years we have so painfully developed collapses then we 
shall indeed dig for our civilization a pit so deep that no future 
archeologist—-no Howard Crosby Butler excavating from the 
surface—will ever recognize it. 

You who do not like this new international machinery—the 
World Court, the Optional Clause, the League of Nations, the 
General Act for Pacific Settlement, the International Labour Office, 
the Bank for International Settlements—have you anything else to 
suggest? Have you an alternative to propose? Have you a 
substitute to offer? For let me remind you, you who are objectors, 
that the moral responsibility is on you to give us something that 
is better. You cannot be excused with a mere statement of 
disbelief. Nobody claims that these new institutions are perfect. 
Nobody claims that they cannot be improved. The only claim that 
can legitimately be made for them is that they represent steps 
toward a new collective principle. They are attempts to express 
in institutional form the interwoven and interrelated conditions 
under which nations are living at the present time. 

The Senior Senator from New Jersey was recently quoted as 
saying that these new devices—the World Court, the League of 
Nations, the International Labour Office—are revolutionary ideas. 
We cannot speak for the rest of the state, but here in Princeton we 
are not afraid of revolutionary ideas. This institution was born 
of revolutionary ideas. It bears on its walls scars gained in defense 
of revolutionary ideas. It has sent into the world prophets of 
revolutionary ideas. We are not frightened by a label. We know 
we are living in the twentieth century and not in the eighteenth 
century. We know that this twentieth century has presented to us 
problems and conditions of which our forefathers did not dream. 
We are trying to adapt our social and economic machinery to these 
new conditions. If this is revolution, then let the revolution come. 
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THE WORLD COURT SETTLES THE QUESTION’ 
By Joun W. Davis 
I 


The instinctive American reaction to the news that the World 
Court had been asked for an advisory opinion in the matter of the 
proposed customs union between Austria and Germany was that the 
Court would do well to put the stamp of its approval on the 
customs union. The average American editor expressed the char- 
acteristic impression of the man in the street that the customs 
union was probably an excellent step, a first move toward breaking 
down the artificial tariff barriers from which Europe and the world 
are suffering. France, it was felt, as leading advocate of the idea 
of a United States of Europe, could not properly object to this 
concrete step toward economic recovery. Besides the feeling that 
Austria must certainly get help from some quarter, and that Ger- 
many should be permitted by the rest of the world to take any and 
all steps that would place her in a position to pay her debts, there 
also came into play the characteristically American philosophy that 
two sovereign states should be allowed to limit their own sov- 
ereignty in any way they chose without the prior consent of third 
parties or the sanction of any court. 

These entirely natural feelings were freely expressed last May 
in complete disregard of the fact that the Court would have no 
opportunity whatever to pass upon the very interesting question of 
the desirability or undesirability of the customs union proposed 
by the Vienna Protocol of March 1931, or its advantages or dis- 
advantages to the future of Austria, of Germany, of Europe or the 
world at large. As a matter of fact, the Court was asked to pass 
merely upon the compatibility of three treaties, and to decide 
whether Austria’s undertakings in the customs pact of 1931 were 
or were not compatible with the international obligations assumed 
by Austria in Article 88 of the Treaty of Saint-Germain and in the 
first Geneva Protocol of 1922, the latter made at the time of the re- 


1 Reprinted by permission from the Atlantic Monthly, January, 1932. 
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construction loans to Austria. Germany is not, of course, a signa- 
tory to either of these earlier treaties, and therefore the legal 
propriety of Germany’s action was not included in the question put 
to the Court. The neat question upon which the Court was asked 
to give its advisory opinion was as follows :— 


Would a régime established between Austria and Germany on 
the basis and within the limits of the principles laid down by 
the protocol of March 19, 1931, be compatible with Article 88 
of the Treaty of Saint-Germain and with Protocol Number I 
signed at Geneva on October 4, 1922? 


In short, the Court was faced with the necessity of interpreting and 
comparing certain explicit agreements, not of announcing its 
opinion upon the policies they pressed. 

It was natural enough, however, that this point should be entirely 
missed by the public consciousness of this country—and apparently 
of Europe as well, if one may judge from editorial comment there. 
The public had not before it the text of the question or the text of 
the treaties. It knew only that what seemed a desirable measure 
hung in the balance. And when on September 5, the Court gave its 
opinion, the public felt some disappointment that this apparently 
desirable measure had been disapproved. The Court was assumed 
to have “declared against the customs union,” and the protest 
against its opinion was immediate and voluminous. To the popu- 
lar mind a blow had been struck at the cause of economic recovery, 
if not at the principle of the sovereignty of states—and, by the 
same token, at the prestige of the Court. 

I shall not be so rash as to assert that the public reaction would 
have been different if it had, between May and September, been 
made clear from every rostrum in the country that the Court was 
passing merely upon the compatibility of certain treaties and not 
upon the desirability per se of the proposed customs union. In 
this country, perhaps in most countries, the general public is char- 
acteristically impatient of an adverse judicial determination of any 
problem that ramifies widely into social and economic life. The 
public consciousness is, often very healthfully, on the alert to detect 
a partial or narrowly legalistic attitude toward a question. The 
average citizen, moreover, jealously maintains his inalienable right 
to see the issue in a wider sense than that in which it could possibly 
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come before any court. And by the practical event he is inclined 
to weigh not merely the Court’s wisdom, but not infrequently its 
judicial integrity. 

In the case of the present opinion, some of those who have ab- 
stained from ascribing the Court’s finding to political motives have 
nevertheless deplored the Court’s narrow conception of its function. 
Say they, in effect, “The Court had an opportunity to do good and 
did not avail itself of the opportunity.” Even some of the com- 
mentators whose training and experience would seem to imply 
capacity to understand the sharp limitations of the question before 
the Court and the nature of the judicial function itself have ap- 
parently felt this to be one of those cases in which, looking to the 
equities, the Court, in order to achieve a great right, might have 
ventured to do a little juridical wrong. Those who make a virtue 
of decrying “legalistic” tendencies find it easy to believe that 
most documents can be construed one way as easily as another, 
and that therefore not to “choose” the way that leads to the hap- 
piest result is at best a great pity, and at worst evidence of lack 
of judicial integrity. 

In the Austro-German case the division of the judges, with the 
judge from France on the majority side and the judges of 
England, Germany, the United States, and Japan upon the other, 
has offered dramatic opportunity for voicing hasty conclusions and 
prejudices. Any presumption that the judges acted as judges and 
not as national representatives has been entirely left out of the 
reckoning by certain critics. That portion of the public which 
never had directed its gaze to the nature of the question upon 
which the Court was passing, or to the legal basis of the Court’s 
finding or to the closeness and difficulty of the question presented, 
has focused its attention entirely on two lists of judges assumed 
to be “representing” their countries in the position they took rather 
than working out for themselves a legal conclusion based on ra- 
tional grounds. This assumption that political desires rather than 
judicial deliberation motivated the Court leads naturally enough to 
such loose speculations and comment as that the decision is in the 
spirit of the Versailles and Saint-Germain treaties rather than in 
the spirit of post-war sanity; that the majority opinion was domi- 
nated by the French policy of restraining the restoration of Ger- 
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man influence, and the minority opinion was dominated by the 
governments disposed to assist German restoration; that the opin- 
ion represents a triumph of French financial prestige; that it 
dramatizes the imperialistic attitude of France toward the great 
modern movement to lower customs barriers; that it subtly attacks 
the whole conception of a United States of Europe advanced by 
France herself; that the division illustrates the Latin versus Nordic 
cleavage, as to outlook on law and on life, and so on and so on. 
All of which speculations and inferences are sufficiently natural if 
we allow the original premise that the judges, having regard to 
national prejudices, voted like ordinary politicians for the folks 
back home. 

The confusion caused by criticism of the above type is worse 
confounded by certain attempts at “defense.” The defenders accept 
the probability that political motives largely affected the decision, 
but they become worldly and philosophical about it. They point 
out that no impossible standards of perfection should be set up 
for this international Court; that judges are not, after all, arch- 
angels; that the donning of the ermine does not automatically 
release its wearer from the natural tug of political influences; that 
in no court in the world are judges able to dissociate themselves 
100 per cent from their inherited prejudices; that this Court is in 
its early years; and that if we followed the policy of doing away 
with a court because it had been accused of responding to sectional 
or political influence we should have abolished our own Supreme 
Court years ago. The more “philosophical” of the defenders 
enunciate as doctrine that most courts in the end respond to the 
pressure of opinion and events, and should arouse no wonder by 
so doing; and the less philosophical hold that the real error prob- 
ably lay in expecting any court to be able to rule on a question in 
which politics and law are inextricably mingled. 

All of this “defense” of whatever nature seems to me quite be- 
side the point of exactly the reason that impairs the criticisms cited 
above. Both rest not upon a study of the case, upon analysis of 
the reasoning, but upon an a posteriors assumption that the Court 
failed. It would be a sheer waste of effort to attempt to answer 
a mass of speculative criticism that entirely ignores the question 
the Court was passing on, the history of the case, the content of the 
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pleadings, and the complex nature of the opinions finally arrived 
at by groups within the Court. The comments touched upon above, 
if cited fully, would soon answer themselves by their contradic- 
tions. I have read comments “proving” that the majority met the 
legal question and the minority did not; and, from apparently 
as competent sources, comments proving that the minority was 
guided by law and the majority by politics. The fantastic attempt 
to demonstrate a Latin-Nordic line-up shows the need to beware of 
the extremists on both sides. I submit that the only fair and 
rational ground on which to explain the line-up of the judges is the 
assumption that the judges acted first of all as judges, and split, 
as judges will and must and do, upon questions clearly susceptible 
of different conclusions. 

I am prepared to maintain that in the present instance the Court 
worked out a difficult case juridically, and moreover that the 
majority arrived at what, in my humble judgment, is the sounder 
result. If the minority opinion had prevailed, I should, while 
not wholly agreeing with it, still be able to understand the reason- 
ing by which it was reached. The test of soundness is certainly 
not unanimity. If we have come to the point where we challenge 
the existence of courts because the judges differ materially, we 
shall have to rewrite history. It is high time that the public at- 
tention vouchsafed to this case should be led back to the essential 
considerations: (1)What was the question with which the Court 
was called to deal? (2) Was that question sufficiently difficult 
and close to make possible and natural a cleavage upon purely 
juridical lines? Those students who incline, as do I, to the con- 
clusion that the Court’s decision is correct will not find it less 
sound because the French judge voted for it, however much they 
may approve or disapprove the French political outlook and what 
they may choose to consider the present French tendency to sit 
on the lid that covers a reviving or at least a struggling Germany 
and Austria. 

It may be that a genuine study of this case is exactly what some 
of the most articulate critics of it hope to avoid—for themselves 
and for others. For so soon as it is understood it ceases to be 
available as ammunition; and the opponents of the adherence of 
the United States to the Court have made it clear that, to their 
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minds, this decision has rolled a marvelous train of ammunition 
into their camp. Indeed, if one may judge by certain expressions 
in the public prints, the friends of the Court have lost by this 
opinion a great deal that they never had. The gifted enemies of 
the Court have persistently shown a flexible capacity for seizing 
upon attractive new reasons for old positions. But what the 
situation, with these, amounts to (to paraphrase the words of Mr. 
Dooley) is that those who have been against the Court in all cir- 
cumstances are now opposed to it in any circumstances. That is all. 

Those of more open mind, however, and those honest students 
and observers who have been puzzled or chagrined by the Court’s 
opinion in this case, may properly be invited to consider the case 
as the Court had it, and not the fancied case that some would 
seek to depict. 


II 


The majority opinion finds that the terms of the Vienna pro- 
tocol of 1931 are incompatible with the First Geneva Protocol of 
1922. Six of the majority conclude that the Vienna protocol is 
incompatible as well with Article 88 of the Treaty of Saint- 
Germain of 1919. Anzilotti arrives at this same conclusion, 
though by an independent line of reasoning, developed in a sepa- 
rate opinion. The minority opinion contends that the customs 
pact is not incompatible with either the Treaty of Saint-Germain 
or the First Geneva Protocol. After a study of all of these 
opinions and of the texts on which they are based, I not only find 
enough fully to justify the decision, but I find nothing whatever 
to warrant the conclusion that the eight judges in the majority 
were guided by political motives from which the seven in the 
minority were miraculously delivered. 

It is in point to review briefly the earlier engagements of 
Austria, which it was claimed the customs pact would contravene, 
and the conditions under which they were exacted and made. 
Let us take as first in order the Treaty of Saint-Germain. When, 
at the end of the war, various nations or national elements that 
had been incorporated in the Austro-Hungarian Empire, like 
Hungary, Poland, and Czechoslovakia, were set up as independent 
nations, the economic situation of the remnant of Austria became 
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very difficult, and a movement began, which, as we all know, is 
still continuing, for the Anschluss, or the incorporation of 
Austria with Germany. The Allies, then determining the condi- 
tions of peace at the Paris Conference, felt, whether rightly or 
wrongly is immaterial here, that it was essential to the future 
peace of Europe that Austria should continue as a wholly in- 
dependent state. A provision to that effect was incorporated in 
the Treaty of Versailles (Article 80),’ in which Germany acknowl- 
edged and agreed to respect the independence of Austria within 
the frontiers to be fixed for in a treaty between Austria and the 
Allies, and agreed that this independence should be inalienable, 
except with the consent of the Council. Nevertheless the 
Anschluss movement continued to grow. Soon after the Ver- 
sailles Treaty had been signed, but before it had gone into effect 
by the deposit of ratifications, a new constitution for Germany 
was adopted at Weimar, which contained a provision for the 
representation of “German Austria” in the Reichsrat “after its 
reunion with the German Empire.” The Allies at once sent a 
letter of protest to the German delegation, calling this provision 
a violation of Article 80; and Germany thereupon signed a formal 
declaration admitting that this provision was null and void. A 
few days later the Treaty of Saint-Germain, making peace with 
Austria, was signed; in Article 88 it provides that 


the independence of Austria is inalienable otherwise than with 
the consent of the Council of the League of Nations. Conse- 
quently Austria undertakes in the absence of the consent of 
said Council to abstain from every act which might directly 
or indirectly or by any means whatever compromise her in- 
dependence, particularly, and until her admission to member- 
ship of the League of Nations, by participation in. the affairs 
of another Power. 


A few weeks thereafter, in response to an appeal from the 
Austrian Chancellor in connection with separatist movements, the 
Supreme Council of the Allies adopted a resolution showing the 
official interpretation they put on this article, which declared that 


2 Article 80, Treaty of Versailles: ‘“‘Germany acknowledges and will respect 
strictly the independence of Austria within the Sentless which may be fixed in a 
Treaty between that State and the Principal Allied and Associated Powers; she 
agrees that this independence shall be inalienable except with the consent of the 
Council of the League of Nations.” 
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they would oppose any step that would be calculated to violate the 
integrity of Austrian territory, “or which, contrary to the pro- 
visions of Article 88, would have the effect of compromising in 
any way, directly or indirectly, the political and economic in- 
dependence of Austria.” This was after the treaty had been 
signed, but before it had been ratified. 

Note, if you please, the sweeping language employed in this 
Article 88. It declares not merely that the independence of 
Austria shall be inalienable without the consent of the Council, 
but that Austria shall abstain from “every act” which might “di- 
rectly or indirectly” or “by any means whatever” either alienate 
or even “compromise” her independence. No terms more all- 
embracing could possibly have been found. 

And here we may pause to ask, as the Court did, what is meant 
by this word “independence,” this thing so jealously guarded un- 
der the terms of the treaty; for it is precisely in the definition of 
this term that the divergence between the majority and minority 
of the Court most clearly appears. The minority, while con- 
ceding that the word has received diversified definitions, ap- 
proaches the matter from the negative angle. They define what 
it is by declaring what it is not. They conclude that 


a state would not be independent in the legal sense if it was 
placed in a condition of dependence on another power—if it 
ceased itself to exercise within its own territory the summa- 
potestas or sovereignty, i.e., if it lost the right to exercise its 
own judgment in coming to the decisions which the govern- 
ment of its territory entails. Restrictions on its liberty of 
action which a state may agree to do not affect its inde- 
pendence, provided that the state does not thereby deprive 
itself of its organic powers. 


And so, while fully accepting the view of their colleagues that 
when the Treaty used the word “compromise” it meant “involve 
danger to” or “endanger” or “imperil,” they hold that before any 
act can come within the condemnation of the treaty it must im- 
peril the continued existence of Austria as a state capable of 
exercising within its territory all the powers of an independent 
state as above defined. 

Now this definition seems to me, with all due respect, not only 
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to be too narrow in point of international law, but, when applied 
to the case under consideration, to beg the whole question with 
which the Court was called to deal. It is too narrow in point of 
law, for independence surely means something more than domin- 
ion over a given territory, or the inhabitants it contains. States 
act abroad as well as at home, and their policies are both foreign 
and domestic. Independence means also something more than the 
naked possession of those organic powers necessary to constitute 
a state. States may retain their powers as political organisms 
and yet have so “compromised” or bargained away their freedom 
of action that, although they have kept the outward shell of in- 
dependence, they have lost in fact its substance. Sir Frederick 
Smith (afterward Lord Birkenhead), one of the most brilliant 
Englishmen of our day, puts the true conception in his work on 
International Law: 


An independent State is entitled to live its own life in its 
own way, the sole judge within the law of its domestic 
government and its foreign policy. 


Or, if I may add without becoming tiresome a quotation from 
a standard American authority, Hall on International Law: 


Independence is the power of giving effect to the decisions 
of a will that is free in so far as absence of restraint by other 
persons is concerned. The right of independence, therefore, 
in its largest extent, is a right possessed by a state to exercise 
its will without interference on the part of foreign states, in 
all matters and upon all occasions with reference to which it 
acts as an independent community. 


I can find no fault, therefore, with the majority of the Court 
in their holding that the independence of Austria, within the 
terms of the Treaty of Saint-Germain as well as of the Geneva 
Protocol, means “the continued existence of Austria within her 
present frontiers as a separate State with sole right of decision 
in all matters economic, political, financial or other.” And having 
in view the circumstances attending the making of the treaty as 
well as the sweeping language employed, I find it hard to believe 
that the contracting parties understood the word in any more 
limited sense. 
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It does not advance the argument, but merely begs the question 
at issue, to say, as do the minority of the Court in the quotation 
I have given, that “restrictions on its liberty of action which a 
state may agree to do not affect its independence.” Yet this 
sentence, with the idea it conveys, is the hinge on which the 
whole dissenting opinion turns. Of course an independent state 
can enter into such contracts or treaties as it chooses. It can 
limit its freedom of action in many ways without actually de- 
priving itself of its “organic” powers. It can make offensive and 
defensive alliances, both military and commercial; it can submit 
to the will of a stronger power in order to secure that power’s 
protection; it can grant to other states monopolies over its com- 
merce; it can alienate parts of its territory; in many other ways 
short of absolute surrender it can compromise or endanger or im- 
peril its independence—all in pursuit of its own free will. None 
of these things, however, can it lawfully do if it has previously 
agreed to the contrary. For, as Vattel puts it: “A sovereign who is 
already bound by one treaty cannot enter into others in conflict 
with the first.” So if Austria definitely agreed, as surely she did in 
the Treaty of Saint-Germain, that she would not surrender in any 
way her liberty of action without the consent of the Council of the 
League, it is quite beside the point to consider what she or any 
other state might have done if no such promise had been made. 
To say that Austria freely consented to the customs union does 
not aid at all in determining whether she could remain entirely free 
after the union had been formed. 

Coming back from this quite necessary digression to the second 
of the treaties under consideration, it appears that the obligations 
of the Treaty of Saint-Germain were repeated, and more exten- 
sively defined, in the First Geneva Protocol of 1922 when France, 
Italy, Czechoslovakia, and Great Britain made the so-called re- 
construction loans to Austria, then in great financial difficulties. 
3y this protocol, the four powers—with Spain and Belgium, who 
afterward acceded to the protocol—on their part undertake “for 
the protection of the interests of the creditors and of the guarantor 
States” to 





“respect the political independence, the territorial integrity 
and the sovereignty of Austria”; and not to “seek to obtain 
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any special or exclusive economic or financial advantage cal- 
culated directly or indirectly to compromise that independ- 
ence.” They further agree, “should occasion arise,” to appeal 
“either individually or collectively to the Council of the 
League,” and to conform to the decisions of the Council. 


Austria, on the other hand, engages 


in accordance with Article 88 of the Treaty of Saint-Germain 

not to alienate its independence; it will abstain from any 

negotiations or from any economic or financial engagement 
calculated directly or indirectly to compromise this in- 
dependence. 

This undertaking shall not prevent Austria from main- 
taining, subject to the provisions of the Treaty of Saint- 
Germain, her freedom in the matter of customs tariffs and 
commercial or financial agreements, and, in general, in all 
matters relating to her economic régime or her commercial 
relations, providing always that she shall not violate her eco- 
nomic independence by granting to any state a special régime 
or exclusive advantage calculated to threaten this indepen- 
dence. 

This, then, was the situation. Germany had agreed in the 
Versailles Treaty that Austria’s independence was inalienable 
otherwise than with the consent of the Council; Austria had 
agreed to the same thing in the Treaty of Saint-Germain, with 
the further promise that, in the absence of the Council’s consent, 
she would abstain from any act which might directly or in- 
directly compromise this independence, and still later, in the 
Geneva Protocol, that she would abstain even from any nego- 
tiations or economic or financial engagements calculated directly 
or indirectly to compromise it, and moreover that she would not 
violate her economic independence by granting to any state a 
special régime or exclusive advantages calculated to threaten this 
independence. It was in the face of these covenants that the two 
nations announced last March their agreement to form a customs 
union on the basis of the principles contained in the Vienna Pro- 
tocol of March 19, 1931. The consent of the Council was not 
asked. The action was protested as in violation of the treaties. 
On the motion of Great Britain, an advisory opinion was requested 


from the Court. 
The customs union contemplated by this protocol is, as the mere 
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reading of it will show, of the most thoroughgoing and finished 
character. In so far as it abolished all import and export duties 
between the parties while maintaining them against those not 
covered by a similar arrangement, it is confessedly a special 
régime of a reciprocally exclusive character. The mere fact that 
the parties express a willingness to negotiate in similar terms 
with other powers does not destroy the exclusive advantages of 
the arrangement in the meantime. Although it is true that each 
state must necessarily put the agreed tariff into force in its own 
territory by its own legislative and executive agencies, it is 
covenanted that the states shall act concurrently in doing so and 
that no amendments can be made to the tariff law or customs tariff 
without mutual consent. Internal customs duties, their rates, 
duration, and categories, the turn-over tax and the exchange of 
goods covered by monopolies or excise duties in either country, 
are to be the subject not of independent action but of joint 
agreement. The duties received in the joint area are not to belong 
to the state collecting them, but are to be apportioned according 
to an agreed quota. 

When it comes to arrangements to be made with other states, 
Article 9 of the protocol—somewhat blandly, it would seem— 
reserves to each of the two governments “in principle” the right 
to conclude commercial treaties with third states on its own 
behalf. Yet immediately all the vitality is sucked out of this 
ostensible right by the spirit, if not the exact letter, of the two 
succeeding paragraphs. One of these obligates each state to see 
that the interests of the other are not violated in any negotiations 
with third states. The other provides that “so far as it seems op- 
portune and possible” (and one can hardly imagine when or how it 
would be otherwise), “with a view to effecting a simple, speedy and 
uniform settlement of the commercial arrangements with third 
states,” they will jointly negotiate and simultaneously ratify their 
commercial treaties with other nations. The language of treaties 
often stops by design somewhat short of expressing the real in- 
tent; but it requires no deep insight to penetrate the meaning 
here or to foresee the inevitable result that waits upon these 
words. They can mean nothing else but that the parties hence- 
forth are to make commercial war and commercial peace by con- 
certed action, together and not alone. 
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Finally, for those cases in which the customs treaty requires 
an agreement between the parties or the consent of the one or 
the other, a joint Arbitral Committee is to be set up which shall 
have power by majority vote—with a casting vote by its President 
in case of a tie—to effect, when consent has failed, a compromise 
through its own binding decision, which shall stand in place of 
the agreement or consent of the unwilling party; leaving, it is 
true, to either government the right to terminate the treaty upon 
six months’ notice if a decision of the Committee infringes “its 
The minority opinion as to this point 


vital economic interests.” 


merely observes that any arrangement that provides for the 
friendly settlement of differences, whether justiciable or not, can 
hardly in these days be said to be calculated to threaten the in- 
dependence of the states concerned. This may all be true, and 
yet this plausible general observation seems to me to take no ac- 
count of the especial powers vested in this Arbitral Committee. 
Such, in bare outline, is the régime which the protocol proposes 
to establish. The minority judges, in an attempt to point out the 
divergence between themselves and their colleagues of the majority, 
say: 
If this [the majority opinion] means that the conclusion of 
a customs union between two states, irrespective of the details 
of the arrangement, involves danger to the independence of 
the states concerned, it is an opinion which the undersigned 
are unable to accept. 


This would seem to be perfectly obvious, but it is precisely the 
details of this proposed arrangement which come on to be judged, 
since by these details the régime itself is defined. 

For my part, I should have no difficulty whatever in concluding 
that both by its express terms and by its probable consequences 
the régime would compromise, endanger, imperil, threaten,—to 
use the words on which the majority and the minority of the 
Court were agreed,—that economic independence, that unfettered 
freedom of will and of decision, which, lacking the consent of the 
Council, Austria had solemnly covenanted to preserve inviolate. 
The minority opinion takes the view that the protocol does not 
contemplate a “customs fusion,” but merely an “assimilation” of 
the tariff and economic policies of the two countries—‘“i.e., each 
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of the two countries will have its own policy, but the two will 
coincide.” With the greatest respect to the distinguished jurists 
who employed these phrases, they seem, when we view the terms 
of the agreement and the surrounding circumstances, to be a 
mere play upon words. It is far more accurate to say that neither 
country is to have its own policy, but both are to have the joint 
policy and the joint policy alone. 

All the judges of whatever shade of opinion were agreed that 
the Court must consider the proposed customs treaty from a prac- 
tical standpoint, weighing those consequences which might reason- 
ably be foreseen. They were not dealing with mere legal subtle- 
ties and abstractions. All of them likewise agreed that they were 
concerned solely with the law and not with political considera- 
tions or questions of policy. Judge Anzilotti concurred with the 
conclusion of the majority, but struck out on a line of reasoning 
of his own, occupying in some respects a middle ground between 
the two major groups into which the Court was divided. But 
in the light of those facts of general and universal knowledge 
which courts no more than laymen are permitted to ignore, it 
takes no use of the imagination to conclude with him that, “in 
view of the great disproportion in the economic strengths of 
Germany and Austria, it must be regarded as reasonably probable 
that Austria’s economic life would sooner or later become de- 
pendent upon Germany’s.” The protocol is scrupulous in using 
terms of equality between the parties; but in a partnership like 
this, Austria, with her pronounced inferiority in area, in popula- 
tion, in wealth, in trade, would seem to be foredoomed forever 
to play a minor and an increasingly subordinate rdéle. 

Let us put an analogy. Suppose, instead of being related to 
commerce and customs, this Vienna Protocol had undertaken to 
deal with matters of armament and defense. I choose this illustra- 
tion because there is something about military contracts that 
makes their results easier to foretell than those that deal with 
commerce and finance, although the operation of the latter may 
be just as inexorable. An agreement is proposed between these 
same parties, let us say, for a common military policy; a com- 
mon armament to be distributed on a quota basis; a joint nego- 
tiation of treaties of offense and defense with other powers; a 
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covenant to protect each the other’s interest in any treaty made; 
and finally a joint general staff to determine without appeal the 
common action when the governments themselves were unable 
to agree. Who would be prepared to say that such a plan would 
not compromise or threaten the independence and free will of 
Austria and thus violate the pledges she had given? 


It 


It is regrettable, but certainly not discouraging, that the Court 
was unable to reach a unanimous decision and that the division 
was so close as eight to seven. A counsel of perfection would 
suggest that judges should always be able to reach a concordant 
opinion. It Airs not turn out that way, however, in real life, not 
even in America. If you doubt it, ask any American lawyer, or 
read for yourself the long list of five-to-four decisions by which 

and respected a body as the Supreme Court of the 
United States has disposed of matters of the most vital conse- 
quence. Such happenings are due, in part, to the inescapable 
fact that men’s minds are not cast in a common mould. If they 
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were, one judge on a court of last resort would do as well as a 
dozen. Commonly these things occur because the questions under 
consideration are close and difficult, and the arguments for and 
against one or the other conclusion are so nicely poised that 
honest minds can honestly disagree. There is ample explanation 
in this for the situation we are discussing. 
Che eight judges who gave the majority opinion in this Austro- 
German case, with the country of their nationality, were Froma- 
geot (France), Anzilotti (Italy), Rostworowski (Poland), Guer- 
rero (Salvador), Altamira (Spain), Urrutia (Colombia), Negu- 
lesco (Rumania), De Bustamante (Cuba). Those of the minority 
were Adatci (Japan), Kellogg (United States), Rolin-Jaequemyns 
(Belgium), Hurst (Great Britain), Shiicking (Germany), Van 
Eysinga (Netherlands), Wang (China). It would wreck the 
creative fancy of the most jaundiced critic to frame a theory that 
would explain that grouping on political or national grounds. 

Is it the friends of France against the friends of Germany? 
Well, granted that Poland and Rumania are bound to France by 
military ties, how did she lose and Germany gain the vote of 
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Belgium, who not only speaks the French language, but since the 
war, of which she was so great a victim, has thrown off her 
neutrality and made with France a military alliance offensive and 
defensive? Italy and Spain are not popularly supposed at the 
moment to be especially Francophile. While I fancy the Amer- 
ican judge would be the first to protest that he was not moved to 
his conclusion by dislike of France or sympathy for Germany. 

Is it national interest? Admit, if you choose, that there are 
countries in Europe who for commercial as well as military 
reasons of their own would prefer to have Germany and Austria 
kept apart. Yet what earthly interest has Colombia or Salvador 
or Cuba in their continued separation? Or, for that matter, 
what interest have China and Japan in putting them together? 
And how does it come that, although Spain and Belgium both 
adhered to the Geneva Protocol of 1922 and may both be sup- 
posed to desire its absolute observance, a Spanish judge voted 
with the majority and a Belgian judge on the other side? 

Is it racial tendencies, the Latins against the Nordics? If so, 
whence do the Poles derive their Latin blood or China and Japan 
their Nordic strain? Is it a clash of legal systems—those schooled 
under the Roman or civil law on the one side, and those under 
the codes of Germany or Japan or under the common law of 
England on the other? Hardly, for without stopping to show 
how impossible it is to apply this classification to the diverse sys- 
tems of the various countries in question, it is enough to say that 
the most microscopic analysis of these various opinions would not 
enable one ignorant of the personality of the author to say under 
which, if under either, system he was trained. 

Finally, does the Court speak by sheer weight of numbers or 
political power? If so, it is curious to observe that the countries 
supposedly “represented” by the dissenting judges have ten times 
the political and economic power of those who composed the 
majority. 

I repeat and repeat again that there is but one tenable theory 
upon which the division of the Court can be explained, and that 
is that these men, conscious of their responsibility and the dignity 
of their high office, met like judges, listened like judges, deliberated 
and decided like judges, and—differed like judges. The only ex- 
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planation that does not involve absurd contradictions and dis- 
crepancies is the simple explanation that a hard case was worked 
out with entire juridical integrity. 

An interesting side light is thrown upon the close character of 
the question at issue by the results of a recent inquiry addressed 
to a group of American judges, professors, deans, and presidents 
in schools of international law, jurisprudence, and history, re- 
questing their comment on the opinion after a study of it and 
the pertinent documents. Out of sixty-three answers returned 
by these select and competent correspondents, twenty-nine an- 
nounced their sympathy with the minority in its opinion and 
thirty-four with the majority. It is fair to add by way of em- 
phasis that of those who thought that the majority had reasoned 
correctly a number declared themselves in principle none the less 
in favor of the Anschluss. The proportionate division within 
this group is singularly like the division in the Court itself. 


IV 


The practical effect of the Court’s opinion, of course, was 
merely to return to the Council the right to decide the ultimate 
fate of the proposed customs union. That body had under the 
treaties the unquestioned power to validate the agreement by 
giving its consent. As a matter of fact, its consent was never 
invoked, for two days before the Court’s opinion appeared Austria 
and Germany publicly renounced the proposed customs union. 
What moved them to this step we do not know. Whether their 
dependence upon amicable financial relations with all their 
neighbors had become increasingly apparent in the intervening 
months; whether they no longer wished to challenge the hostile 
opinion which the publication of the protocol had invoked; 
whether the difficulties of the arrangement had come to seem more 
apparent and its advantages less obvious; or whether they sensed 
the adverse trend of the Court itself—all this is matter of pure 
conjecture. 

But although the occasion for the opinion had passed before it 
came, the outstanding fact remains that a judicial determination 
of a vexed and dangerous question was achieved in a judicial 
way. It was a question not only attended by difficulty, but sur- 
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charged with deep national feeling. The Treaty of Saint-Germain 
and the First Geneva Protocol arose out of the compulsory 
adjustments and the cruel needs that follow war. The Vienna 
Protocol of last March reflected the not unnatural impulse and 
desire of Austria and Germany to surmount the disabilities those 
treaties had imposed. Much of the argument made to the Court 
on Austria’s behalf was directed to depicting her difficult situation 
since the war. Her plight is truly tragic, and it may well be that 
it calls for some alteration of the treaty of peace. It may also 
be that, with the knowledge which the years have brought, the 
treaty would be written differently were it to be written to-day. 
But these are matters for statesmen, not for courts. The function 
of the latter, as the judges in the present case clearly perceived, 
is to declare the scope and effect of the agreements made, leaving 
to other agencies their alteration or repeal. 

Even if the correctness of the Court’s deliverance through its 
majority were more doubtful than I suppose it to be, I should 
still think it a great advance that a question so embroiled had 
been referred to the Court instead of being left to the arbitrament 
of force as the rival alternative. It is a welcome sign of progress 
that great nations were willing to submit to the Court matters of 
such vital consequence and reason out their case before it in open 
argument and debate. The decision of the World Court in the 
Austro-German case will stand in history for what it is—a deci- 
sion sound in itself and a milestone on the path to the final reign 
of law. Whatever criticism or protest it may have evoked to-day 
will soon be of purely antiquarian interest. 
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